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GASES IN THE SUPREME COURT

(rocAr paw.}
Lamraw etal. v. Orean.

Error to the district court for the Louisiana dis-
trict.

The defendant in error filed his petition, or libel,
in the court below, stating, that on the 18th day of
February, 1815, he purchased of the plaintiffs in er-
ror one hundred and eleven hogsheads of tobacco,
as appeared by the copy of a bill of parcels annex-
ed, and that the same were delivered to him by the
said Laidlaw & Co., and that he was in the lawful and
quiet possession of the said tobacco, when, on the 20th
day of the said month, the said Laidlaw & Co., by
force, and of their own wrong;, tgok possession of the
same, and unlawfully withheld the same from the pe-
titioner, notwithstanding he was at all times, and still
was, ready to do and perform all things on his part
stipulated to be done and performed in relation to
said purchase, and had actually tendered to the said
Laidlaw & Co. bills of "exchange for the amount of
the purchase money, agreeably to the said contract ;
to his damage, &c. Wherefore the petition prayed
that the said Laidlaw & Co. might be cited toappear
and answer to his plaint, and that judgment might
be renderad against them for his damages, &c. And
inasmuch as the petitioner did verily believe that the
said one hundred and eleven hogsheads of tobacco
would be removed, concealed, or disposed of by the
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said Laidlaw & Co., he prayed that a writ of seques-
tration mightissue, and that the same might be se-
questered in the hands of the marshal, to abide the
judgment of the court, and that the said one hundred
and eleven hogsheads of tobacco might be finally
adjudged to the petitioner, together with his dama-
Bes, &c., and costs of suit, and that the petitioner
might have such other and farther relief as to the
court should seem meet, &c.

The bill of parcels referred to in the petition was
in the following words and figures, to wit:

“ Mr. Organ Bo’t of Peter Laidlaw & Co. 111
hhds. Tobacco, weighing 120,715 pounds n’t. fr.
87,544 69.

« New-Orleans, 18th February, 1815.”

On the 21st of February, 1815, a citation to the
said Laidlaw & Co. was issued, and a writ of seques-
tration, by order of the court, to the marshal, com-
manding him to sequester 111 hogsheads of tobacco
in their possession, and the same so sequestered to
take into his (the marshal’s) possession, and safely
keep, until the farther order of the court; which
was duly executed by the marshal. And on the 2d
of March, 1815, counsel having been heard in the
case, it was ordered, that the petitioner enter into a
bond or stipulation, with sufficient sureties in the
sum of 1,000 dollars, to the said Laidlaw & Co.,
to indemnifly them for the-damages which they might
sustain in consequence of prosecuting the writ of
sequestration granted in the case.”

a Sequestration, in the practiceof dicial custody of the res or persana
thecivil law, isa processto takeju- in controversy to abide the event of
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On the 22d of March, 1815, the plaintilfs in errer
filed their answer, stating that they had no property
in the said tobacco claimed by the said Petitioner.
or ownership whatever in the same, nor had they
at any time previous to the bringing of said suit;
but disclaimed all right, title, interest, and claim, to
the said tobacco, the subject of the suit. And on
the same day, Messrs. Boorman & Johnston filed
their bill of interpleader or intervention, stating that
the petitioner having brought his suit, and.filed his
petition, claiming of the said Laidlaw & Co. 111
hogshcads of tobacce, for which he hac obtained a
writ of sequestration, when, in truth, the said to-
bacco belonged to the said Boorman & Johnston,

the suit. Itmay be applied to real
or personal property, the right to
which is litigated between the par-
ties; oreven to persons,'ns to a mar-
ried woman,in a cause of divorce,in
order to preserve her fromill treat-
ment-on the partof her husband, or
toa mnor inorder to secure him
from ill treatment by his parents.
Clerke’s Prax. Til.48. Polhier,
de lu Proctdure Civile, ParticI,
Chap 3. art. 2. $ 1. Code Na-~
poleon. Liv. 3. tit. 1., Des Dépits
et du Séquedlre, art, 1961, Digest
of the Civil laws of Louisianu, 419.

The sequestration may be de-
manded, either in the original pe-
tition, or in the progress of the

cause at any time before it is set
down for heari- by a petition
from the party demanding it,

with notice to the opposite par-
ty, on whick the judge, after

hearing counsel, pronounces hia
interlocutory sentenco or dJo-
cree. This sentence is to bo pro-
visionally executed notwithstand-
ing an appeal. Tho sequestration
is usually ordered, in possessory
actions, where the prelimindry
proofs of tho partlies appear to bo
nearly balanced ; whero an inho-
ritance consisting of porsbnal of
fects of great value is in contro-
versy ; where thoro is ground ta
apprebend that the parties may
resort to personal violence in cons
testiny the enjoyment of the
mespe profits ; in actions of par-
tition, where the pronerty in litis
gation canoot be quictly enjoyed
by the respective owners; and
sometimes in ¢ases whore tho suit
is likkely to be of long duratigp
Pothier, Ib. and § 2.
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-and wasnot the property of the said Laidlaw & Co.,,

.and praying that they, the said Boorman & Johnston,
might be admitted to defend their right, title, and
claim, to the said tobacco, against the claim and pre-
tensions of the petitioner, the justice of whose claim,
under the sale as stated in his petition, was wholly
denied, and that the said tobacco might be restored
to them, &e.

On the 20th of April, 1815, the cause was tried
by a jury, who returned the following verdict, to
wit: « The jury find for the plaintiff, for the tobacco
mamed In the petition, without damages, payable
as per contract.” Whereupon the court rendered
judgment * that the plaintiff recover of the said de-
fendants the said 111 hogsheads of tobacco, men-
ticned in the plaintiff’s petition, and sequestered in
this suit, with his costs of suit to be taxed; and or-
dered, that the.marshal deliver the said tobacco to
the said plaintiff, and that he have execution for his
costs aforesaid, upon the said plaintiff’s deposi,ting
1n this court his bills of exchange for the amount of
tlie ‘purchase money enaorsed, &c., for the use of
the defendants, agreeably to the verdict of the
jury

On the 29th of April, 1815, the plaintiffs in error

led the following bill of exceptions, to wit: “Be it
remembered, that on the 20th day of April, in the
year of our Lord, 1815, the above cause came on for
trial before a jury duly sworn and empannelled, the
said Peter Laidlaw & Co. having filed a disclaimer,
and Boorman and Johnston of the city of New-York,
having filed their claim. And now the said Hectop
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M. Organ -having closed his testimony, the said
claimants, by their counsel, offered Francis Girault,
one of the above firm of Peter Laidlaw & Co., as their
witness ; whereupon the counsel for the plaintiff ob-
jected to his being sworn, on the ground of his incom-
petency. The claimants proved that Peter Laidlaw &
Co., before named, were, at the date of the transaction
which gave rise to the above suit, commission mer-
chants, and were then known in the city of New-
Orleans as such, 4nd that it is invariably the course
of trade in said city for commission merchants to
make purchases and sales in their own names for
the use of their employers; upon which the claim-
ants again urged the propriety of suffering the said
Francis Girault to be sworn, it appearing in evi-
dence that the contract was made by Organ, the
plaintiff, with said Girault, one of the said firm of
Peter I aidlaw & Co. in their own name, and there
being evidence that factors and commigsion rher-
chants do business on their own account as well us
for others, and there being no evidence .that the
plaintiff; at the time of the contract, had any know-
ledge of the existence of any other interest in the
said tobacco, except that of the defendants, Peter
Laidlaw & Co. The court sustained the objection,
and rejected the said witness. To which decision
of the court the counsel for the claimants aforesaid
begged leavé to except, apdrprayed thatthis bill of
exceptions might be signed and allowed. "And it'
appearing in evidence in the said cause, that on th.ea
night of thé 18th of February, 1815, Messrs. Li-
vingston, White, and Shepherd brought from the
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British fleet the news that a treaty of peace had
been signeéd at Ghent by the American and British
commissioners, contained in a letter from Lord Ba-
thurst to the Lord Mayor of London, published in
the British newspapers, and that Mr. White caused
the same to be made public in a handbill on Sunday
morning, 8 o’clock, the 19th of February, 1815, and
that the brother of Mr. Shepherd one of these gen-
" tlemen, and who was interasted in one-third of the
profits of the purchase set forth in said plaintiff’s
petition, had, on Sunday morning, the 19th of Fe-
bruary, 1815, communicated said news to the plain-
1iff; that the said plaintiff, on receiving said news,
called on Francis Girault, (with whom he had been
bargaining for th. tobacco mentioned in the peti-
tion, the evening previous,) said Francis Girault be-
ing one of the said house of trade of Peter Laidlaw
& Co., soon after sunrise on the morning of Sunday,
the 19th of February, 1815, before’ he had heard
said news. Said Girault asked if there was any
news which was calculated to enhance the price or
valte of the article about to be purchased; and that
the said purchase was then and there made, and the
bill of parcels annexed to the plaintiff’s petition de-
livered to the plaintiff between 8 and 9 o’clock in
the morning of that day; and that in consequence
of said news the value of said article had risen from
30 to 50 per cent. Fhere being no evidence that
the plaintiff had asserted oy suggested any thing to
_ the said Girault, calculated to impose upon himwith
respect to said news, and to induce him to think or
- believe-that it did not exist; and it appearing that
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the said Girault, when applied to, on the next day,
Monday, the 20th of February, 1815, on behalf of
the plaintiff, for an invoice of said tobacco, did not
then object to the said sale, but promised to deliver
the invoice to the said plaintiff in the course of the
forenoon of that day’; the court charged the jury to
find for the plaintiff. Wherefore, that justice, by
due course of law, may be done in this case, the
counsel of said defendants, for them, and on their
behalf] prays the. court that this bill of exceptions be
filed, allowed, and certified as the law directs.
(Signed,) Dominick A. Harr,
District Judge.
New-Orleans, this 3d day of May, 1815.”

On the 29th of April, 1815, a writ of error was
allowed to this court, and on the 3d of May, 1815,
the defendant in error deposited in the court below,
for the use of the plaintiffs in error, the bills of ex-
change mentioned in the pleadings, according to the
verdict of the jury and the judgment of the court
thereon, which bills were thereupon taken out of
court by the plaintiffs in error.

Mr. C. J. Ingersoll, for the plaintiffs in error.
1. The first question is, whether the sale, under
the circumstances of the case, was a valid sale;

‘whether fraud, which vitiates every contract, must

be proved by the communication of positive mis-
information, or by withholding ipformation when
asked. Suppression of material circumstances with-
in the knowledge of the vendee, and not accessible
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to the vendor, is equivalent to fraud,and vitiates the 1817,
-contraet.’ Pothier; in discussing this subject, adopts
the distinction of theé forum of conscience, and the
forum of law; but he admits that fides est servanda.®
The parties treated on an unequal footing, as the one

b 1'Comyn on Contr. 38. aiid the
authorities there cited:
¢ Pothier, De Vente, Nos. 233
1o 241. He considers this ques-
tion under the four following
heads. 1st. Whether good faith
qbliges the vendor, at leastin foro
conscientice, not only to refrain
from practising any deception,
but also from using any mental
reservation? 2d. What reservas
tion binds the paity in the civil
forum, and to what obligations ?
3d. Whether the vendoris bound,
at least in foro conscientic, not to
eonceal any circumstances, even
extrinsic, which the vendee has
an interest in kpowing? 4th.
Whether the vendor may, in _foro
. tonscientice, sometimes sell at 2
price above the true value of the
article. As Pothier’s discussion
throws great light on this subject,
a translation of this part of his
admirable treatise may ot be un-
acceptable to the reader.
© <« Amrrcre L 233. Although,
in many transactions of civil so-
ciety, the rales of good faith only
require us to refrain from false-
hood,’and permit us, to conceal
from others that which they have
dn interest in gmowinz, if we have

Vot. I

an equal interest in concealing it
from them ; yet, in interested con-
tracts, among which is the con-
tract of sale, good faith not only
forbids the assertion of false-
hood, but also all reservation con~
terning that which the person
with whom we contract has an
interest in knowing, touching
the thing which is the object of
the conttact.

¢ The reason is that equity and
justice, in these contracts, consists
in equality. It is evident that
any reservation, by one of the
contracting parties, concerning
any circumstance which the other
has an interest in knowing, touch-
ing the object of the contract, is
fatal to this equality: for the mo-
ment the one acquires a koow-

ledge of this objectsuperior to the.

other, he hasanadvantageover the
other in contracting; he Lnows
better what he is doing than the
other; and, consequently, equality
is no longer found in the contract.

“In applying these principles
to the contract of sale, it follows
that the vendor is obliged to dis-
close every circumstance within
his knowledge touc! ing the thing
which the vendee has an intergstin
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party’had received intelligente of the peace of Ghent,
V™% af the time of the contract, and the other had not.

knoviing, and that be sins agdinst
that good faith which qught toreign-
in. this contract, if he conceals
any such circumstance from him.

* This is what Florentinus téacki-
esin thelaw 43.§ 2. Dig. De conir,
empt. Dolum malum & se abesse
prestare venditor debét, qui non
tantum in eo est qui fallendi causd
obsgurd loguitur, sed etiam qui ins
sidioe, obscure dissimulal,

«“234. According fo these prin-
cipl¢s the vendor i$ obliged hot to
conceal any of the defects of the
article sold, which are within his’
knowledge, although these defects
may not bé‘such as fall within an
implied warranty, but even such
defests as the vendee would have
no rxght to complain of, if the ven-
dor ‘who had not disclosed them
was ignorapt of;thitir existence.

. Cim'ex XII. tdbu{w, says Cicero,

(Lib. 3. d¢.Off.) ‘safis esset cau-
tum e prastare quee essent lingud
nuncupatd ; O jarisconsultis, etiam
reticencice peeng constilula, quid-
quid enim inest predio vilii id sta~
tuerunt, si venditor sciret, nisi nom-
inatim dictum esset, = preestare
oportere. - The véndor, in this
case, is held in id quanti (emplo-
ris) “intererit séisse. Dig. Il 4
De tict. empt. and-this reservation
may sometimes authorize a re--

seindidg of the contract. I 1%,

§ 5. IHg. de lit..
#4235, This rule ought to bo
“applied, although the vendor, who
has concealed ‘the defects 'in the
thing sold, has not sold it for moro
than its value with these defeots.
The reason is that ho who solly
e a thing Ims no rxgbt to roquiro
that I should pay tho highest price
for1t, unless L consont to buy it
for that price; be has no right to
require of me t higher prico than
that which T voluntarily give, and

* he ought not to practise any arti-

fice to induce mo to consont to
buy it at a bigher prigo than T
should have been willing to give
had I known the defects which ho
had maliciously concc,ziled.

¢236. Good faith obliges tlip
vendor, not only not to cohconl
any of the intrinsic vices of the
thing sold, but generally not tb
dissemble any circumstanco cone
cerning it which might induco the
vendee not to buy, or nét to buy
at so higha price. For oxample,

. the vendeo may have his aofion

against the vendor if the latfer
bias concealed the existenco of a
bdad neighbotirhood to 2 real es«

4." tate sold by him, which might

have prevented the vendée from
.purchaging had he knowr'it: &%
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"This news was unexpected, even at Washington,
much more at New-Orleans, the recerit scene of the

quis in vendendo preedio confinem
celaverit, quem emplor si audisset,
empturus non esset.  Dig. L. 15.
“§ 8. De conir. empt. .
«237. These principles of the
Roman jurisconsults, are more ac-
curate, and more conformable to
Jjustice than the decision of St.
Thomas, which permits the ven-
dor to conceal the vices of the
thing sold, exceptin two cases,

1. If the vice be of 2 nature to,

cause the vendee some injury ;
and 2. If the vendor availed him-
self. of his reservation in order to
sell the thing at a higher price
.thanit was worth. This decision
appéears to me to be unjust, since,
as the vendor is perfectly at liberty
to sell or not to sell, he ought to

leave the vendee perfectly at li- ,

berty to buy or not to buy, even
for 2 fair price, if that price does
not suit the buyer: it is, there-
fore, upjust to hay 2 snare for
this- liberty which the vendee
eught fo enjoy, by concealing
from him the vice of the thing,
in order to induce him to buy that
“which he would not have been
willing to buy for the price at
which itis sold Yo him, had he
known its defects.

<« ArTrcre II. 238. Although
it is with respect to the civil fo-
rum that the Romap jurisconsults
have established the principles
which we have stated, touching

the obligation of the vendor not
to conceal from the vendee any
circumstance relative to the thing
sold, and although they ought to
be exactly followed, in foro con-
scientie, yet they are little ob-
served in our tribuoals, and the
vendee is not easily listened to
who complains of the conceal.
ment of some vice in the thing
sold, unless it be such a defect as
falls within the doctrine af implied
warranty. The interest of com-
merce not permitting parties to
set aside their contracts with too
much facility, they must impute
it to their-own faultin not having
better informed themselves of tho
defects in the comwodities they
have purchased.
©039, There are, neverthe-
less, certain reservations touching
the thing sold which have beca
thought worthy of the atteution
of thelaw, and which are obliga-
tory on the vendor in the civil fo.
rum; as for instance, whén the
vendor linows that the thing
which he sells does not belongto
him, or that it dees not irrevoca-
bly belong to him, or thatitis
subject to certain incumbrances,
and conceals these facts from the
" vendee,” &c.
¢« ArTicLe III. 241. Cicero,

in the third book of his Ofices,
has treated this question in the
case of a corn-merchant, who be~
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most sanguinary operatiops of the war. In answel
to the question, whether there was any news calcu~

ing arrived at Rhodes, in a time
of scarcity, before a great number
af other vessels loaded with corn,
exposes his own for sale: Cicero
proposes the question whether this
merchant is obliged to inform the
buyers that there are a great
number of other vessels on their
voyage, and near the port? He
states, upon 4his question, the sen-
timents of twa stoic philosophers,
Diogenes and Antipater; Dioge-

. mes thought that the merchant

might lawfully withbold the know-
ledge which he had of the vessels
on the point of arriving, and sell
his corn at the current price: An-
tipater, his disciple, whose deci-
sion Cicero appears to adopt,
thought, on the contrary, that this
dissimulation was contrary to-zood
faith. The reaspn on which he
grounds this opinion is that the
goncord . which ought to exist
among men, the affection which

we ought to bear to each other,

cannot permit us to prefer our
private interest to the interest of
gur neighbour, from whence it
follow$ that, though we may con-
ceal some things from prudence,
we cénnot conceal, for the sake
of profit, facts which those with
whom we contract have an intes
1est in knowing, Hoc celandi
genus, says he, non aperti, non
simplicis, non ingenui ; non justi,

scurd, qstuli, fullacis, malitiost,
callidi, veteratoris, vq/‘ri.

* This question only concorny
the forum of conscience ; for therg
can be no doubt that in tho civil
forum, the demand of a vondeo
canoot be listoned to who coms--
plaios that the vendor hasnot dis-
closed to him all tho oxtrinsio
circumstances relative to the
thing sold, whatevor intorest tha
vendep might have in knowing
them. The decision of Cicoro is
somewhat difficult to maintain
even in the forum of conscience.
The greater part of the'writers on*
natural law bave considercd it as
unreasonable.

¢ These writers aro of opinion,
that the goed faith which ought
to govern the contract of sale,

.only requires that the vendor

should represent the thing sold ag
it is, without dissimulating its de.
fects, and not to sell it abovo the
price which it bears at the time
of the contract; that he commity
1o injustice in selling it at this
prige, although heo knows that the
price must soon fall; that he iy
not obliged to disclose to the ven-
dee a knowledge which ho may
have of the circumstances that
may produce a depression of tha
price; the vendee baving no moro
right to demand that the vendor
should impart this knowledge

non viri boni: verluli potius, ob- than that he should give away
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" Iated to enhance the price of the article, the vendee
was silent. This reserve, when such a question was

his property ; thatif he shoald do
it, it would be merely an act of
‘benevolence, which wé.are not
obliged to exercise except towards
those who are in distress, which
was not the case with the Rhodi-
ans, who were only in want of
corn, but were not in want of
meney to buy it. The profit
which the merchant makes in sel-
Kng it for the price it is worth to-
day, although he is conscious the
pricé will f2ll to-morrow, is not
jniquitdus; it is a just recom-
pense for his diligence in reaching
the market first, and for the risk
which he ran of loéing upon his
commodities if any accident had
prevented his arriving so soon.,
It is no more forbidden to sell at
the current price, without disclo-
sing the circumstances which may
cause it to fall, thax it is to buy
without communicating those
which may cause it to rise. And
Joseph was never accused of in-
Jjustice for profiting of the know-
ledge which he alone had of the
years of famine to buy the fifth
part of the corn of the Egyptians-
without warniog them of the years
of famine that were to follow.

¢ Notwitostanding these roa-
sonsand authogiﬁes;', I should have
some difficulty, in the forum of
conscience, in excus’ng the 1ojus-
tice of 2 profit which the vendor
might derive from concealing ~

fact which would éause a fall in
the price of the commadity, when
thatfall must be very considerable,
and must certainly arrive ina very
short pericd of time, such as that
which the merchant koew of ‘the
near approach of a flect to Rhodes
laden with corn. In the contract
of sale, as well as in other mutu-
ally beneficial contracls, equity
requires that what the one party
gives should be the equivalent of
what he receives, and that neither
party should wish to profit at the
expense of the other. ~ But in the
case of the merchant, who, by dis-
sembling the knowledge which he
has of this fact, sells his corn at
one hundred livres the cask, the
market price of the day, can he,
witheat illusion, persuade himsell
that the article which, in twodays,
will be worth no more than twen-
ty livres, is the equivalent of one
hundred livres which he receives?
You will say that it is sufficient if
at the time it be worth the price
of one kundred livres for which he
sells it. T answer, that a thing,
which has 2 present and momenta-
ry vulue of one hundred livres, but
which he certainly lnaws will ba
reduced in tiwo days to the value
of twenty, cannot be serivusly re-
garded by him as truly the equiva-
leat of tha money which be re-
ceives, and which must always be
wvorth one bundred, Does not his
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asked, was equivalent to a'false answer, and. as

‘much caleulated to deceive as the communication of

the most fabulous ititelligence. Though the plain-
tiffs in error, after’ they heard the news of peace,
still went on, in ignorance of their legal rights, to
complete -the contract, equity will protect them.

_conduct imply, that he wishes, by

his reservation, to fxr’oﬁt and en-
rich himself at the expense of the

- buyers, to induce them to’ pur-

chage a commodxty by which he'is
certain they must lose i two days

\foui' fifths of the original'cost?”

. The merchant will smile at the
rigid morality of this deservedly
celebrated writer, who' proceeds,
in a fourth "article, to consider
whethér the vendor may, 1’ foro
comcwnhw, sometimes sell at a
price above the true valte of 1h3
eommodity. After laying down
some general rules on this subject,
ke remarks, that ¢ they are not

‘adopted in thé civil forum, where

a vendee i5 not ordinarily admitted
to complain thathe has purchased
dedrer than the true value, it be-
isg for the interest of commerce
that parties should not be allowed
to set aside their contracts with
too inuch facility.” No. 242. In
a subsequent part of nis treatise
ne states what are the nature of
the frauds that may be committed
by the vendee, which he resolves
into two classes. 1st. The “first
consisty of any misrepresentation
or circumvehtion which:the ven-

dee. may employ “in order to in-
duce the vendor to gell, or to soll
at a less price. 2d. Whero tho
%epdee conceals from the vendor
‘the "knowledgo ‘which ho may
have, touching the-thiby sold, and
which the vendor may not pos-
sess. The former spcci'es‘of" fraud,
if sufficiently proved, he tondiders
will invalidate the contfact oven
in the civil forum. But the lattor
he deems only obligatory in foro
conscientice, both because unduly
restricting the freedom of com-

merée, and because ‘tho vendor ,

ought to know best tho qualitics
of the articles ho sells, apd if be
does not, it i is his own fault. WNog.
294-—298. ln thef fth part, chap.
2., he considers the subject of tho,
action which is given by the Code,
7. 4. tit. 44. De rescind. tend., o
the vendor for rescihding the con-
tract on account of enormous lo-
sion, or gross inadequacy of pnco,
which, however, do¢s not extorid
to merchandise, or other pergonal
property, and, therefore, it is un-
necessary to trouble the reader
by-extending this note to a grent-
er lopgth, .
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2, Mr. Girault was 1mproperly rejected as a witness,
because: he and, his partger-had disclasmed, and
Messrs. Boorman & Johnston, the.Yeal .owners of
_‘the tobacco, had intervéned‘ and taken the place of
_ the original defendants. Girault, was not obliged

to disclose his character of agent, and, as such he

“was an admxssxble witness.” The tendency of the
_ modern decisions to let obJectlons go to the credi-
~ bility, and-not to the cOmpetency of witnesses, ougbt
to be encouraged as an-improvement in the j jurispru-
.-dence on this subject. Besides, the proceeamgs are
 essentially én rem, according to the eotrse of the civil
law, 2nd that consxderatnon is conclusive as to the
admxssxbﬂlty of the witness.. 3. The pourt below
had no right to charge the jury absolutely to find for
- the plalntlﬁl ‘It was a mixed question of fa¢t and
laW, whick ought to have been left to the jury torde-
cide. 4. There is error in the judgment of the
eourt, in decreeing 2 deposit of the bills of exchange
by the vendee for the tobacco, no such agreement
being proved.

 Mr. Key contra, 1. Though there be no testi-
mony in the record to show a contract for payment
in bills of exchange, still the court may infer that
“such.was the contractfrom the petition of the plaid-
tiff below, supported asit is by his oath, and uncon-
tradlcted, as; to this fact, by the defendant’s answer.

d Dixot v. Cooper,3 s, 40." 408. Jones v. Hake, 2 Johns.
T Atk. 248. Bepjamin'v. Por- Cas. 60. Burlingame v. Dyer, 2
teus, 2 H. Bl. 590. Mackay v. Johns Rop. 189. .
Rhinelandef et al.; 1 Jokne. Cos. .
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fhe decrée was for a specific performance, and the
vendors took the bills out of court, 2. The judge’s
charge was right, there being no evidence of fraud.
The veridee’s silence was not legal evidence of fraud,
and, therefore, there was no conflict'of testimony on
this point: it was exclusnve]ya questlon of law; the
faw was with the plaintiff; and, consequently, the
court did rlght to instruct the jury to find for the
plaintiff. 3. Mr. Girault was an inadmissible wit-
ness. He and his partners were general merchants
as well as factors. They sold in-their own names,
and inight tall the article their own or the property
of their principals, as it suited them. But they
were parties to the suit, and the intervention of
their principals did _not abate the suit as to them.®

Partie 1. Liv. 2. tit.116. De PIne
tervention, art. 339, 340. It may

e Intervention Is a proceeding
by which a third person petitions

to be. received as a partyina
cause, eitherwith the plaintiff or
the defendant, and to prosecute
the suit jointly with the party
whose interests may be connected
with his own. Itmay take place
either before or after the cauge
is at issue, and set down for hear-
ing; either in theé court below, or
upon appeal. But it cantot ope-
rate to retard the adjudjcation of

the principal cause; which may-

cithet be' determined separately,
or the whole controversy may be
decided by one and the same
judgment. Clerke’s Praz. tit.
38,3¢  Pothier, De la Procé-
dure Civile, Partie 1, chap. 2,art.
3. § 3. Code'de Procédure Civile,

“art. 183

take place whore the -goods of
ome person are atlached as tho
property or for the debt of anothor.
Clerke’s Prax. Ib, In actions of
warranty, Potkier, Ib. Parlic 1.
chap. 2. art. 2.§2. Codeds Pro-
cédure Civile, 1ere Parlie, Liv. 2.
tit. 9. Deos Eaxceptions Dilatoires,
So also in o suit for
separation of property botiveen
husband and wife, the creditors '
of the husband may interveno for
the preservation of their rights.
Ib. 2 Partie. Liv, 1. tit. 8. Des
Separations de Biens, art. 871.
Interest in the subject matter
of the suit is a-fatal objection to
the competency of a witness by
the civil law ; (Pothier, Id. Par-
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On every ground, therefore, Mr. Girault was an in-
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admissible witness. 4. The only real question in ‘¥ v

the cause is, whether the sale was invalid because
the vendee did not communicate information which

e received precisely as the vendor might have got

it had he been equally diligent or equally fortunate ?
And, surely, on this question there cah be no doubt.
Even if the vendor had been entitled to the disclo-
sure, he waived it by not insisting on an answer to
his question ; and the silence of the vendee might

as well have been interpreted into an affirmative as a

negattve answer. But, on principle, he was not
bound to disclose. Even -admitting that his conduct
was unlawful, in foro conscientic, does that prove
that it was so in the civil forum? Human laws dre
imperfect in this respeét, and the sphere of morality
is more extensive than the limits of civil jurisdiction.
The makim of caveat emptor could never have crept into
the laW?xf the provmce of ethicshad been co-extensive
withit. There was, in the present case, no circum-

_yention ar maneuvre practiséd by the vendee, unless

rising earlier in the morning, and obtammg by supe-

_rior dxhgence and alertness that intelligence by

which the price of commodities was rcgulated, be
such. Itisa romantic equality that is contended
for on-the-other side. Parties never can be pfe-
eisely equal in knowledge, either of facts or of the

tie2. chap. 3. art. 4.§3.;) butace still 2 party to the cause notiwith-
<ording to the above authorities, staading the intervention of his
Rr. Girault appears to have been principals.

an inadmissible witness, because

Veu. IT. Bb

Laidlaw
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inferences from such facts, and both must-concur in
order to satis(y the rule contended for., The -ab-
sence of all authority in England and the United
States, both great commerclal countries, speaks vor
lumes against the reasonableness and practicability
of such a rule. '

Mr. C. J. Figersoll, in reply. Though the re-
cord may not show that any thing tending to mis-
lead by positive assertion was sgid by the vendee,
in answer to the question proposed. by Mr. Gn‘ault,
yet it is a case of manceuvre; of mental reservation;
of circumvention. The information was monopoh-o
zed by the messengers from the British ﬂeet, and not
imparted to the public at Jarge until it was too lato

-~ for the vendor to save-himself. The rule of law and

of ethics is the same. It ig nota r.omantlc,.but. o
practical and legal rule of equality and good faith
that is.proposed to be applied. . The answer of
Boorman & Johnston denies the' whole of the
petition, and consequently denies that payment ‘was
to be in 1bills of exchange; and their taking the
bills out of court, ought not to prejudice ‘them,
There is 'nothing in thé record to show that the
vendors werg general nerchants, and they disclo-"
sed their principals when. they came to plead. The
judge undertook to decide fram the testimony, that
there was no fraud; ‘in so doing he invaded the pro-
vince of the jury; he should have left it to the jury,
expressing his opinion meyely,
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Mr. Chief Justice Magsnarr delivered the opinion
of the court.

The question in this case is, whether the intelli-
gence of extrinsic ciréumstarices, which might influ-
ence the price of the commodity, and which was ex-
c]usxvely within the knowledge of the vendee, ought
to- have been commumcated by him to the vendor ?
Thecourt is of opinion that he was not bound to com-
n;umcate it. It would be difficult,to circumscribe the
‘ Cdntrary doctrine within proper limits, where the
means of intelligence are equally accessible to both
parties. Butat the same tlme, each party must take
care not {0 say or do any thing- tending to impose
upon the other. The court thmks that the absolute
instruction of the judge was efroneous, and that the
question, whether any imposition was practised by
the vendee upon the vendor ought to have been sub-
mitted to the j jury. For-these reasons the Judgment
must be reversed, and the cause remanded to thie dis~
trict court of Louisiana, wﬂ;h directions to award a
venire facids de novo.

Veniie té novo awarded.
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